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REPORT OF SUB-COMMITTEE NO. 1 

VISIT, SEARCH AND CAPTURE 

Presented by Dr. David Jayne Hill, Chairman 

Mr. Chairman, ladies and gentlemen: It is a most important under- 
taking for us to ascertain, if possible, whether there is any substance to what 
we call international law, whether the words should indicate a vacuum, an 
aspiration or a reality. It is my humble office this evening to bring to your 
attention the report of the committee on visit, search and capture. 

The subject assigned to Subcommittee No. 1, for examination and report 
at the present meeting of the Society, is "Visit, Search and Capture." The 
purpose of the report is to restate the established rules of international law 
upon this subject, and to determine to what extent they have been affected 
by the events of the recent war. 

Until international law is authoritatively codified and generally ac- 
cepted in conventional form by the society of sovereign nations, it will con- 
tinue to be, to some extent, inconvenient and sometimes difficult to ascertain 
precisely what the existing rules of international law are, and especially to 
establish their legal authority over a nation that for any reason is disposed 
to dissent from them. 

When we examine the various attempts to secure a precise and formal 
conventional enunciation of maritime law, for example, we are at once 
struck by the obvious incompleteness of the results. The Declaration of 
Paris of 1856, lays down four principles: (1) that privateering is aboUshed; 
(2) that the neutral flag covers the enemy's goods, with the exception of con- 
traband of war; (3) that neutral goods, except contraband of war, are not 
liable to capture under an enemy flag; and (4) that blockades, to be respected, 
must be effective. Seven Powers, having reached these conclusions, and 
believing, as the Declaration of Paris announced, that "these maxims will 
be gratefully received by the whole world," did not doubt that they would be 
universally accepted as binding obligations. In this, notwithstanding some 
dissent, in which the United States took a leading part, their expectation 
was substantially realized, and the declaration has finally come to be ac- 
cepted as the basis of present maritime law.^ 

The Hague Conferences of 1899 and 1907 undertook, in separate con- 
ventions, to lay down rules on many subjects connected with maritime war- 
fare, but made no attempt to elaborate a complete code, or even to touch 
upon some of the most fundamental elements of maritime law. 

The position taken in the Hague Conference of 1907 was that, while it 

' Sir Francis Piggott, writing for the Historical Section of the British Foreign Office, in 
his book, The Freedom of the Seas Historically Treated, Oxford University Press, 1919, defends 
the original attitude of England, that the neutral flag should not cover the enemy's goods, 
and calls the doctrine of the Declaration a "new fangled doctrine," p. 7. 
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is expedient to commence codifying regulations of general application, and 
"to lay down in written engagements the principles which have hitherto 
remained in the uncertain domain of controversy or have been left to the 
direction of government," no general codification should be undertaken at 
that time. "From henceforth," it is declared, "a certain number of rules 
may be made, without affecting the common law now in force with regard 
to the matters which that law has left unsettled."* 

The "common law" regarding visit, search and capture, thus distinctly 
recognized as being in force, was not intended to be altered by those conven- 
tions. It was merely supplemented by certain amplifications, clarifications 
and ameliorations regarding those matters which the "common law" had 
left unsettled, such as the special agreements regarding the inviolability of 
postal correspondence; exemption from capture of vessels charged with 
religious, scientific or phOanthropic missions, in addition to those, like hos- 
pital ships, already exempted under the "common law"; the treatment of 
crews of enemy merchant ships captured by a belligerent; the transformation 
of merchant ships into war vessels, the use of neutral ports, etc. 

There should be no controversy regarding the extent to which these 
conventions were binding. In so far as their contents were merely sup- 
plementary to previously accepted law, they were binding only upon the 
nations that ratified them; and not even then, when by their own terms they 
ceased to be operative if non-signatories were involved as belligerents, as 
was the case in the recent war. It is, however, to be remembered that these 
conventions abrogated no previously accepted law, which continued to 
remain in force; and it is, therefore, fallacious to contend that, since the 
Hague Conventions were not binding upon the belligerents, no maritime law 
existed. 

When we examine the Declaration of London, of 1909, we find that its 
relation to the "common law" of the sea is the same as that of the Hague 
Conventions. Rules for blockade, contraband of war, destruction of neu- 
tral prizes, transfer to a neutral flag, convoy, and resistance to search were 
adopted, but here also what has been referred to as the "common law" is 
taken for granted as sufl&ciently established. Admirable in many respects 
as this declaration is, being the combined product of the ablest jurists 
of ten maritime Powers, including representatives of our own country, 
who, I may say, are present here tonight, its provisions were rendered nu- 
gatory during the recent war by the refusal of Great Britain to be subject 
to it, although the United States and several other coimtries had accepted 
it.» 

The only other serious endeavor before 1914 to formulate the rules of 
maritime law that requires to be mentioned here is "The Oxford Manual of 
Naval War" of the Institute of International Law, adopted unanimously, 

* The Hagxte Conventions and Dedaralions of 1899 and 1907, Scott's edition, 1915, p. 182. 
' The Dedaration of London, February 26, 1909, Scott's edition, 1919. 
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save for one member not voting, after long preparation and five days of 
special deliberation, at Oxford, in lOlS.* 

The Oxford Manual proposes, in a codified form, the rules of action 
regarding visit, search and capture which, in the opinion of its authors, 
should be observed in maritime warfare. These rules are offered on the 
assumption that the capture and confiscation of private property at sea are 
still to be permitted.* At the Christiania session, in 1912, the Institute had 
declared itself in favor of firmly upholding its former resolutions for the abo- 
lition of capture and confiscation; but, recognizing the fact that this princi- 
ple is not yet accepted, and deeming that, for so long as it shall not be, 
regulation of the right of capture is indispensable, its committee of 1913 was 
entrusted with drawing up stipulations providing for either contingency. 

Although the opinions of the Institute, on account of the ability, dis- 
interestedness, and varied nationality of its members, are worthy of very 
great respect, it cannot be maintained that The Oxford Manual represents 
the state of maritime law at the time it was prepared. Indeed, it makes no 
such pretense. On the contrary, it is an attempt to state what the law 
ought to be, rather than what it is. It was the work of a committee, of 
which M. Paul Fauchille was chairman, appointed for the purpose of sub- 
mitting the views of the Institute to the Third Hague Conference, which it 
was expected would be convoked in 1914; and action upon this project, it 
was hoped, would be taken as the first business of that conference, which 
on account of the outbreak of war was never assembled. The code presented 
in The Oxford Manual must, therefore, be regarded as proposals of change 
rather than as a digest of existing law. 

The law of visit, search and capture does not exist in any general con- 
ventional legal code.* It is, however, not less certain, or less authoritative, 
on that account. It is to be found in the Prize Codes and the Instructions 
Governing Maritime Warfare of all the Naval Powers; which, with substan- 
tial uniformity, recognize, adopt, and prescribe to their naval forces the 

* See Resolutions of the Inslilute of International Law Dealing with the Law of Nations, 
Oxford University Press, 1916, pp. 174, 201. 

' At the First and the Second Hague Conferences the American delegates were instructed 
to advocate the immunity from seizure of enemy private property at sea. Instrudiom to 
the Americam Delegates, O.xford University Press, 1916, pp. 9 and 81. See also the discourse of 
the Honorable Andrew D. White, Confirence Inlernalionale de la Paix, La Haye 18 mai-29 
juillet 1899, pp. 31, 33; and that of the Honorable Joseph Choate, Deuxihne Conference 
Internationale de la Paix, La Haye 15 juin-18 octobre, 1907, Actes et Documents HI, pp. 
750, 764. Also the Report of M. Fromageot, Scott, The Hague Peace Conferences, Baltimore, 
1909, Vol. I, pp. 701, 704. The subject was not brought up for action at the Conference for 
the Limitation of Armament. 

•The substance of what is generally regarded as the "common law" on this subject is 
stated in Articles 17, 19 of the Treaty of the Pyrenees, between France and Spain, of Novem- 
ber 7, 1659, which has served as a model for many treaties between separate nations. See 
Vast, Les Grands Traitis, Vol. I, pp. 102, 103. It is also found in many treaties of the 
United States. 
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rules of the "common law" on this subject. It may be found in equal uni- 
formity in the best accredited text-writers of all nations;' but no individual 
statement can have the authority of a governmental instruction, unless it is 
based upon such instructions. 

"The Laws and Usages of War at Sea" by Captain, now Rear Admiral 
Stockton, published in 1900, was adopted as a Naval War Code for the use 
of the United States Navy. This digest of maritime law has now been 
superseded by "The Instructions for the Navy of the United States Govern- 
ing Maritime Warfare," issued on June 30, 1917, before the entry of the 
United States into the war, the substance of which was cited on pages 
116-119 of the Proceedings of this Society for 1921. It contains the rules 
of action regarding visit, search and capture as they were understood at that 
time by the naval authorities of the United States. 

Similar "Instructions" or "Codes of Prize Law," covering the subject 
of visit, search and capture, have been issued from time to time by nearly 
all the naval Powers of the world.* An examination of them reveals a vir- 
tual identity of judgment regarding the main rubrics of sea law covered by 
the subject of this report. There are, it is true, divergences regarding many 
details; but, in general, it is possible to formulate the points of agreement in 
such a manner as to fonn a code which would give a precise expression to the 
"common law" as recognized and stated by the maritime Powers. 

There are, it is true, some instances of a disinclination to be officially 
committed to any precise set of rules. Thus, for example. Great Britain, 
in 1888, issued a manual of naval prize law, edited by Professor Holland 
and originally prepared by Mr. Godfrey Lushington, but it is no longer in 
force, and the secret instructions to commanding oflScers are not available 
for comparison. This fact has been deplored, even by British writers, who 
regret that Great Britain has suppressed the publication of a code of instruc- 
tions to her naval commanders. Such a manual has been referred to as 
"a crying need"; its absence leaving a naval officer, in a difficult case, "to 
steer his way through the intricacies of the law without any other aid than 
he could derive from a few ill-chosen works on the law of nations in general." ' 
In a sinoilar spirit of vagueness, the British Government, in the recent war 
undertook to treat the Declaration of London in an eclectic manner, re- 
specting it upon occasion, but repudiating many of its plain obligations. 
And yet, unwilling as Great Britain has shown herself, to be bound by writ- 
ten rules, whether of a conventional character, as in the Hague Conventions 
and the Declaration of London, or in the form of her own written instruc- 

' For the German authorities, see Heffter, writh Geffcken's notes. Das Europdische Vol- 
kerrechlder Gegenwart, Berlin, 1888, pp. 373, 375; Quaritch, Compendium des.Europdischen. 
Volkerrechts, Berlin, 1901; Liszt, Das VdlkerrecH Seplemalisch Dargeslelli, Berlin, 1906; 
TJllmann, Volkerrecht, Tubingen, 1908. See also the citations in Scott, A Survey of Inlema- 
lional Relations between the United States and Germany, New York, 1917, pp. 265, 289. 

» A very full list of Instructions is given by Fauchille, Traiti de Droit International Pub- 
lic, Vol. II, pp. 542, 544. Also Garner, International Law in the World War, Vol. I, pp. 8, 12. 

' Bowles, The Declaration of Paris, p. 7, cited by Gamer, p. 9. 
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tions to her navy, the jurists of that country, from Lord Stowell down to the 
prize courts sitting during the recent war, have never questioned the exist- 
ence of a binding "common law" of the sea. 

After the barbarous conduct of maritime warfare by the late Imperial 
German Government, we might expect to find in the German Prisenordung 
some essential departure from the rules of the "common law." The Ger- 
man Prize Ordinance of September 30, 1909, and the Prize Court Ordi- 
nance of April 15, 1911, were promulgated on August 3, 1914, — the day on 
which war was seen to be inevitable between Germany and Great Britain, — 
and with slight amendments constitute the present German prize code. 
The rules of this code with regard to visit, search and capture are substan- 
tially the same as those of the Declaration of London; and Professor Garner 
very justly says of this code, that it is, on the whole, "irreproachable," and 
" contrasts markedly in this respect with the German code of land warfare." ^* 

It is, of course, not to be overlooked that all instructions or codes of 
prize law put forth by separate governments are merely unilateral, are sub- 
ject to change, and are therefore not legally binding even upon the nations 
that emit them merely because they are issued by governmental authority. 
The binding nature of such rules of action does not arise from the fact that 
they are officially proclaimed, but from the fact that in them governments 
recognize a " common law," which does not proceed from any single national 
will, and is not subject to change in the interest of any single national neces- 
sity. As far as any rules of action can be said to constitute law without 
explicit conventional agreement, those rules which all maritime Powers 
unite in accepting may be said to have the force of law. 

Having regard only to what is essentially uniform and constant in the 
instructions and prize codes of maritime nations, and reserving variations 
for subsequent discussion, your Subcommittee considers that the " common 
law" regarding visit, search and capture, as accepted in substance by all 
maritime nations, may be codified in the following propositions : 

I. Belligerent war vessels have the right to ascertain the nationality 
and character of all vessels met on the high seas or in belligerent waters. 

II. The war vessels of neutral Powers met by belligerent war vessels 
are exempt from visit and search, but it is the duty of a neutral promptly to 
signify his nationality. 

III. Enemy vessels, except cartel and hospital ships, and a few others, 
are liable to capture outside of neutral jurisdiction. 

IV. Neutral vessels under enemy convoy are liable to capture; neutral 
vessels under neutral convoy are exempt from search under the guarantee of 
the convoy commander.'^ 

"> Garner, as before, p. 10. 

" For a very interesting note on the rigiit of convoy, see Hershey, The International Law 
and Di-plomacy of the Russo-Japanese War, New York, 1906, pp. 150, 151. The exemption of 
neutral vessels under neutral convoy is stated in most of the instructions of government. 
See Fauchille, p. 1006. The question was not raised in the Washington Conference. 
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V. Neutral private vessels met on the high seas are liable to visit; and, 
if their innocence is doubtful, to further examination and search. 

VI. Neutral private vessels are liable to capture (a) if they attempt to 
avoid examination by flight or resistance; (b) if they carry contraband of 
war, except under special treaty exemptions; (c) if they attempt to evade 
an effective blockade; (d) if they are guilty of unneutral service; (e) if they 
are under fraudulent convoy. 

VII. Vessels liable to visit and search are entitled to summons to stop 
and lie to by a public belligerent vessel displaying its national flag, the sum- 
mons being given by firing a blank charge or by other intelligible signal. 

VIII. Visit consists of the appearance on board the merchant ship of 
one or more officers of the warship, bearing side arms, and accompanied by a 
few unarmed men who usually remain in the small boat while the officers 
examine the ship's papers. If these papers, showing the nationality, owner- 
ship, destination, and cargo of the ship, furnish satisfactory evidence of 
innocence, the vessel is to be released; if there is reasonable doubt, the ship 
may be searched; and, if evidence of guilt under Proposition VI, as above, is 
found, the vessel may be seized. 

IX. The act of capture is signified by hoisting the flag of the captor on 
the vessel seized. 

X. The captured vessel should then, if possible, be sent in under com- 
mand or control of the captor for adjudication in a prize court of the cap- 
tor's country. 

XI. If the circumstances of the case after visit endanger the safety of 
the captor or involve the probable loss of the captured ship by recapture or 
unseaworthiness, the ship may be destroyed; but only on condition that the 
personnel, even of the enemy, be first removed from the ship to a place of 
safety and the ship's papers be saved for subsequent examination. 

XII. No ship, not a vessel of war, is liable to attack and destruction, 
without previous visit and search, unless visit is evaded or resisted after 
summons; but the vessel is liable to the exercise of sufficient force to cause 
her to submit if she resists or attempts to escape. 

It would be an easy task to show from the decisions of prize courts that 
these clear maxims have been long recognized as binding law, not because 
the courts have in all cases applied them, and thus made them law, but be- 
cause the courts have recognized them as constituting the law of nations, of 
which their decisions were merely declaratory; for a national prize court can 
no more create international law than it can be created by executive instruc- 
tions to the navy. One of the greatest achievements in the history of juris- 
prudence was signalized when the Appellate Prize Court of Great Britain, 
in the case of The Zamora, challenging the Orders in Council of His Majesty 
the King, declared: "We sit here as a Court of International Law, and in 
spite of what our enemies have done we still believe there are binding doc- 
trines of international law, and sitting here as we do sit as a Court, whose 
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duty it is to construe those doctrines, we utterly refuse to be bound by Orders 
in Council made by the Executive."** 

It is, in truth, only a small section of international maritime law that is 
presented in the simple maxims here enumerated, but it covers a great part 
of the procedure under visit, search and capture; and we may say with con- 
fidence that these maxims truly express the law as it existed in 1914. 

If we are right in our formulation of the law of visit, search and capture 
as it existed in 1914, the question arises. Has that law been in any manner 
changed in the recent war ? To this question we do not hesitate to respond 
in the negative, for the reason that there was no new convention made on 
the subject during the war, and the "common law" cannot be altered by the 
volition, the opinion or the practice of a single belligerent or group of bel- 
ligerents. It will certainly not be contended that any alteration was made 
by common consent. We are, therefore, compelled to the conclusion that all 
acts not in harmony with the law as it existed in 1914 were violations of it. 

Here we might conclude our report on this subject, were it not for the 
fact that phenomena occurred in practice during the prosecution of the war 
of a nature so extraordinary as to require serious consideration. Among 
these were the extension of the idea of contraband to include nearly every- 
thing of the nature of merchandise; the delimitation of large portions of the 
high seas as zones of danger, designed as a blockade of many neutral coun- 
tries; the claim that the size of modern steamships and the method of loading 
them render actual search at sea virtually impossible; the assertion that the 
development of land transportation facilitates the conveying of contraband 
goods to an enemy country through neutral ports to such an extent that the 
possible destination justifies seizure; and, finally, the pretension that the 
under-sea torpedo boat is an instrument so effective in destroying an enemy's 
commerce and so necessary to a belligerent not possessing other means of 
effective action that it may be considered exempt from the rules of visit, 
search and capture. 

It is no part of the function of this Subcommittee either to frame an 
indictment against the belligerents in the recent war for the violation of sea- 
law, or to propose modifications of existing law. It is, however, within the 
purpose of this report to point out that the development of new conditions 
does not affect the law, unless it has been previously altered by some suffi- 
cient law-making authority. 

The Peace Conference of 1919, at Paris, while radically altering the 
map of Europe, made no pretense of changing maritime law. The Cove- 
nant of the League of Nations contains no statute which authorizes either 

"See the article on "Destruction of Neutral Property" by Mr. Quincy Wright in the 
American Journal of Iniemalional Law for April, 1917, p. 362, in which it is shown that on 
the Continent "the primary function of prize courts is considered to be, not the protection of 
neutrals, but the protection of the government against acts by its naval forces in violation of 
their orders and instructions. 
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the Council or the Assembly of the League to act as a law-making body, 
nor does it make any provision for the modification of international law. 

The Conference on the Limitation of Armament held at Washington, 
beginning on November 12, 1921, and ending on February 7, 1922, was of a 
different character. Five naval Powers of the first rank, the United States 
of America, the British Empire, France, Italy and Japan, signed a treaty in 
relation to the use of submarines and noxious gases in warfare, to which they 
invite the adherence of all non-signatory Powers, that is intended to render 
clear their position regarding the law of visit, search and capture, and to 
secure respect for its provisions. Article I reads as follows: 

The signatory Powers declare that among the rules adopted by 
civilized nations for the protection of the lives of neutrals and non- 
combatants at sea in time of war, the following are to be deemed an 
established part of international law; 

(1) A merchant vessel must be ordered to submit to visit and 
search to determine its character before it can be seized. 

A inerchant vessel must not be attacked unless it refuses to submit 
to visit and search after warning, or to proceed as directed after seizure. 

A merchant vessel must not be destroyed imless the crew and pas- 
sengers have been first placed in safety. 

(2) Belligerent submarines are not under any circumstances ex- 
empt from the universal rules above stated; and if a submarine can not 
capture a merchant vessel in conformity with these rules the existing 
law of nations requires it to desist from attack and from seizure and to 
permit the merchant vessel to proceed unmolested." 

The signatory Powers here declare the rules stated in Article I to be 
among those "adopted by civilized nations." Our investigation shows that 
this statement is substantially correct. This article proposes no new rules, 
with the exception of the duty of a captured vessel "to proceed as directed 
after seizure," but simply afl5rms the continued existence of "an established 
part of international law." 

It is unnecessary to recount here the sinking without warning of neutral 
as well as enemy merchant vessels by the submarines of the Imperial Ger- 
man Government during the recent war, so completely discussed in the vol- 
umes published as Supplements to The American Jouhnal of Interna- 
tional Law, under the title, "Diplomatic Correspondence between the 
United States and Belligerent Governments Relating to Neutral Rights and 
Commerce." 

In that correspondence the Imperial German Government took the 
ground that the use it made of the submarine was rendered necessary be- 
cause of the danger to itself that would be incurred if this new instrument of 
naval warfare were required to observe the rules of visit, search and cap- 
ture, wMch were applicable to surface war vessels. It was never denied by 
the German Government that these rules are part of international law. 
» Senate Document No. 125, p. 109. 
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On April 18, 1916, after the sinking of the Sussex, the Secretary of 
State of the United States informed the German Government that, "unless 
the Imperial Government should now immediately declare and effect an 
abandonment of its present methods of submarine warfare against passenger 
and freight-carrying vessels, the Government of the United States can have 
no choice but to sever diplomatic relations with the German Empire alto- 
gether."" 

In its reply of May 4, 1916, the German Government made no pretense 
that the sinking of merchant vessels without warning, and the consequent 
destruction of the passengers and crew, were in accordance with international 
law. On the contrary, taking no account of the rights of neutrals, the prac- 
tice was defended as a reprisal, because "the British Government" — so reads 
the text — "ignoring all the accepted rules of international law, has extended 
this terrible war to the lives and property of noncombatants." "The Ger- 
man Government," continues the defense, "has repeatedly and explicitly 
declared itself ready to use the submarine weapon in strict conformity with 
the rules of international law as recognized before the outbreak of the war, 
if Great Britain were likewise ready to adapt her conduct to these rules."^° 

Into the controversy over the violation of international law thus raised, 
your Subcommittee has no occasion to enter. It was raised for the purpose 
of making a compromise with the United States, and the willingness of the 
Imperial German Government to cease its illegal conduct in expectation of 
American intervention is plainly stated in the same note, as follows: 

The German Government, guided by this idea, notifies the Gov- 
ernment of the United States that the German naval forces have re- 
ceived the following orders: In accordance with the general principles 
of visit and search and destruction of merchant vessels recognized by 
international law, such vessels, both within and without the area de- 
clared as a naval Avar zone, shall not be sunk without warning and with- 
out saving human lives, unless these ships attempt to escape or offer 
resistance.'* 

Thus, the Imperial German Government joins with the signatories of 
the Declaration of Washington in declaring that the rules of visit, search 
and capture are "an established part of international law." 

Twenty-two German professors, including some of the most eminent 
German names in the science of jurisprudence, under the influence of a war 
psychosis, had contended that the rules of cruiser warfare do not apply to 
under-sea vessels, which, they concluded, are therefore exempt from all law. 
Such a repudiation of sea-law in its entiretj' as affecting submarines, is in 
striking contrast with the German preliminary memorandum presented at 
the Naval Conference of London, in 1909, when the German delegation 

" Diplomalic Correspondence, Vol. 10, p. 190. 
" Id., p. 197. 
"> Id., p. 198. 
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insisted that the Declaration should contain this provision: "Before the 
destruction of the vessel its crew must be placed in security and all the ship's 
papers and such articles as the interested parties consider important for the 
establishment of the validity of the capture must be transferred to the war 
vessel."" 

That the Imperial German Government resumed the sinking of mer- 
chant and even neutral ships TOthout warning, after it was seen that the 
Government of the United States was not disposed to purchase Germany's 
compliance with international law bj' negotiation with another government, 
does not warrant the assertion that the German Government at any time 
regarded this conduct as legal. There being no possible plea for its legality, 
the murder of the innocents was still justified on the ground, that here was 
"a new weapon, the use of which had never been regulated by law"; in brief, 
that it was superlegal. 

The Washington Conference has declined to accept the doctrine that 
any instrument of warfare can be above the law; and, in Article III of the 
treaty has proposed to fix a penalty to the violation by submarines of the 
accepted law of visit, search and capture, as follows : 

The signatoiy Powers, desii'ing to insure the enforcement of the 
humane rules of existing law declared by them with respect to attacks 
upon and the seizm-e and destruction of merchant sliips, further declare 
that any person in the service of any Power who shall violate any of 
those rules, whether or not such pei-son is under orders of a govern- 
mental superior, shall be deemed to have \'iolated the laws of war and 
shall be liable to trial and punishment as if for an act of piracj' and may 
be brought to trial before the cbnl or military authorities of any Power 
within the jurisdiction of which he may be found." 

The signatories of this treatj' do not declare that the violation of the 
laws of war is "piracy." They fully comprehend that the action of an 
officer of a sovereign state is not "piracj'^," imder any kno^^m definition of the 
term. What they propose is that "anj"^ person in the sei-vice of any Power 
who shall violate any of those rules," even though under governmental 
orders, shall be liable to trial and punishment as if for an act of piracy; that 
is, they propose to assimilate the violation of these laws of war to a piratical 
act. 

This compact goes farther than any previous international convention 
in fixing a penalty to be executed bj"^ the civil or military authorities of any 
Power for the violation of a rule of international law. The legality of such 
a penalty would undoubtedly be contested; for it is not doubtful that any 
government will support to the extent of its power its officers acting under 
its own legal authority, and will therefore be at war with the government 
whose civil or militarj-^ authorities undertake in executing this article to tiy 

" Declaration of London, p. 81. 

" Senate Document No. 125, p. 109. 
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and punish a commissioned officer as a pirate; with the consequence that all 
the signatories and adherents of this article are in honor bound to act to- 
gether in sustaining the civil or military authorities of the Power that under- 
takes to execute the treaty; that is, to join it in a common war upon the state 
of the offending officer. It is, of course, highly probable that under so grave 
a contingency the casus belli may never arise. 

In Article IV, the signatories of this treaty propose to prohibit alto- 
gether the use of submarines as commerce destroyers, on the ground that it 
is impossible so to use them without violating the laws of war. The article 
reads: 

The signatory Powers recognize the practical impossibility of using 
submarines as commerce destroyers without violating, as they were 
violated in the recent war of 1914-1918, the requirements universally 
accepted by civilized nations for the protection of the lives of neutrals 
and noncombatants, and to the end that the prohibition of the use of 
submarines as commerce destroyers shall be universally accepted as a 
part of the law of nations they now accept that prohibtion as hence- 
forth binding as between themselves and they invite all other nations to 
adhere thereto. '° 

If this treaty is duly ratified by the signatory Powers, it will be binding 
law as between themselves. It will also become binding law as between 
themselves and all Powers that may adhere to it. Its future may be similar 
to the history of the Declaration of Paris of 1856, which has now come to be 
considered a part of international law. 

It is, however, doubtful if the submarine will on this account cease to 
be an instrument of naval warfare. The signatories of the treaty have not 
altogether proscribed it, even for themselves, and are not likely to do so. 
It may still have an important r61e to play. 

If Article IV of the Washington Treaty is generally accepted, the moral 
objection to the use of the submarine in naval warfare will have been re- 
moved; for the submarine is as legitimate a weapon for the destruction of 
other war vessels as the battleship, and when so used is no more inhuman in 
its effect. 

The British delegation to the Washington Conference desired to abolish 
the submarine altogether, as an intrinsically wicked and diabolical contriv- 
ance directed solely at commerce, contending that the only value of an under- 
sea vessel lies in its power as a commerce destroyer. The truth of this posi- 
tion is, however, disputed by the highest British naval authorities. The 
following expression of opinion by Admiral of the Fleet, Lord Wester Wemyss, 
late First Sea Lord, in an article written since the Washington Conference, 
will suffice to indicate the grounds for the dissent of competent naval authori- 
ties from the condemnation of the submarine as a useless weapon except as 
a commerce destroyer. Lord Wemyss writes as follows: 

"Senate Document No. 125, p. 110. 
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Mr. Balfour, with, that persuasive eloquence for which he is so 
justly famed, laid it down that the submarine as a weapon of offence 
against its legitimate target, the warship, had proved itself of negligible 
value; that as one of defence it was useless; and that it was only as a 
commerce destroyer that it had proved successful. This, he said, he 
stated on authority, a phrase which must have sounded strange in the 
ears of Admirals de Bon and Sims, the close collaborators of the British 
Admiralty in the anti-submarine campaign. Whose was the authority 
quoted ? It is difficult to believe that it was that of the naval staff, for, 
however ill-informed the public was, and to this day is, on the subject 
of the naval war, naval officei's, at all events, must know that such 
conclusions are in direct contradiction to experience. The claim that 
the efficacy of these vessels is based on their successes obtained in com- 
merce-destroying is incorrect, for their successes in that line were solely 
due to the illegality of the way in which thej^ were used. To presume 
that this in future will be the sole method of their employment is to 
attribute to those who believe in submarines a mentality for wliich 
there is not the slightest justification. 

Who, with the lessons of the Dardanelles campaign before him, can 
say that they are useless as a weapon of defence ? Had any been present 
off Gallipoli in April 1915, the landing of the troops on the Peninsula 
would have been impossible; never could the transpox-ts and supply 
ships have lain quietly off those beaches, pouring f oi'th men and munitions 
as they did, had they been open to submarine attack. As it was, when 
they did, later on, make their appearance, they sank two battleships 
and drove the transports into the security of Mudros harbour, thus 
increasing enormously the labour and difficulty of keeping the Army 
supplied. 

Submarines have rendered a close blockade impossible, and the 
duties they carried out in the North Sea watching the enemy coasts 
have proved them to be a most valuable adjunct to the main fleet. 
As commerce destroyers, however, their lack of means for providing for 
the safety of the crews of vessels seized is in itself sufficient to make them 
useless for this purpose, unless the illegal and inhuman practice of 
sinking without warning is resorted to. 

In fact, Mr. Balfour's statement is open to the gravest criticism, 
for experience proves that as a weapon of offence the submarine is a 
useful adjunct to the main fleet, that as one of defence it plays an im- 
portant rdle, and that as a commerce destroyer it is, if legitimately used, 
practically useless.^ 

The following statistics support the opinion of Lord Wemyss. 

From the Admiralty Report of August, 1919, to the House of Commons, 
we learn that over 38 per cent, of the battlesliips lost in the recent war were 
lost by submarine attack. 

Five battleships, 72,000 tons, were sunk by submarines, five by mines, 
some of which may have been laid by submarines, and one in action. 

Of all British warships, 62 were lost by submarine attack and 42 in 
action. 

Of naval auxiliaries, 35 per cent, of the 815 lost were sunk by submarines. 

" The Nineteenth Century and After, for March, 1922, pp. 406, 407. 
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In conclusion, your Subcommittee calls attention to the fact that the 
maintenance of sear-law depends upon the power to enforce it, and in the 
end to determine what it shall be. In the last war, all the Powers that now 
possess great naval strength were on the same side. In the next war the 
case may be different. The interests of America will probably be those of a 
neutral. But, if we allow the Navy of the United States to fall into the 
second rank, who will then defend the rights of neutrality, which are likely 
to constitute our greatest concern in any future war ? 

During the recent war, two practices arose which, if they are to be re- 
peated, wiU gravely affect the commerce of neutral nations. 

The first is the proscription of neutral ports, on the ground that internal 
communication across frontiers by land or secluded waterways may render 
a belligerent destination probable, even when there is no decisive proof. 
The other is the alleged impossibility of exhaustive search at sea, coupled 
with the extension of absolute contraband to nearly every kind of merchan- 
dise. Taken together, they almost entirely destroy the protection given to 
neutral commerce by the existing rules of visit and search; and, if recog- 
nized, would transform the belligerent right into an almost unlimited right 
of capture. 

It is difficult to believe that maritime nations will passively consent 
to have their access to an entire continent debarred, and their commerce 
with neutral Powers within the barred zone utterly destroyed, in a war in 
which they have no national or moral interest, but which is prosecuted for 
merely economic or territorial advantage. It is, therefore, of the highest 
consequence that the laws of maritime warfare should be carefully revised, 
and remedies sought for conditions brought into existence since the simple 
rules of visit, search and capture were adopted for the purpose of creating a 
balance between neutral and belligerent rights on the common highways of 
the sea. 

David Jayne Hill, Chairman, 
Edwin D. Dickinson, 
Geo. Gray, 

Charles Noble Gregory, 
H. S. Knapp. 

The Chairman. We have yet three reports from the subcommittees. 
We can see how important the subjects are, because I doubt whether any- 
where has been stated so clearly, so informingly, the subject of the laws of 
the sea. I cannot refrain from complimenting Dr. Hill and his committee 
for this admirable report upon this very important subject, which I think 
will form an admirable basis for the statement on that subject as a beginning 
of international law, and also what it ought to be. 

I am somewhat in doubt as to asking the chairmen of the other three 
subcommittees to submit their papers tonight on account of the fact 
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that the hour is late, and I would like to consider their wishes on the 
subject. 

Of Subcommittee No. 2 Dr. Harry Pratt Judson is the chairman. What 
is your pleasure? Will you read it now or will you read the report to- 
morrow morning? 

Dr. Judson. It is wholly immaterial to the committee, Mr. Chairman. 

The Chairman. As it is a short report, I suggest that it be read now. 
It is not that we welcome its shortness; we want the committee to have its 
fuU say and full time to say it. Will you not kindly come to the platform ? 

REPORT OF SUB-COMMITTEE NO. 2 

STATUS OP GOVERNMENT VESSELS 
Presented bt Dr. Hakby Pratt JudsOjST, Chairman 

Mr. President, ladies and gentlemen: The function assigned to this 
Subcommittee upon its original appointment was "to formulate and agree 
upon the amendments and additions, if any, to the rules of international 
law, shown to be necessary or useful by the events of the war" and by sub- 
sequent international developments. 

In its report made to the Society in 1921, it suggested certain subjects 
for further study and consideration, including the following: 

THE STATUS OP GOVERNaiENT VESSELS 

a. Owned by a government. 

b. Requisitioned by a government. 
0. Used for strictly pubUc purposes. 

d. Used in whole or in part for commercial purposes. 

e. As to neutral governments or individuals in war. 

f. As to co-belligerent governments or individuals in war. 

g. As to other governments or individuals in war. 

The Subcommittee has been requested this year to make a further and 
more detailed report upon this particular subject. 

The events of the war demonstrated the need of a further development 
and formulation of rules of international law in regard to the status of gov- 
ernment vessels, especially those of foreign governments, and their immunity 
from local jurisdiction. A large proportion of the shipping of the belligerent 
nations passed imder various forms of government control and the trans- 
portation of men and materials was a vital factor in the conduct of the war. 
The all-embracing scope of the war obliterated in great degree former dis- 
tinctions between military supplies and supplies for the civilian population. 
In fact, the provisioning of the civilian population became a quasi-military 
operation. Much of this transportation was effected upon vessels belong- 
ing to private ownei-s, and operated by their employees, but requisitioned 



